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COMPELLING A CORPORATE OFFICER TO 
PRODUCE OFFICIAL RECORDS IN HIS 
CUSTODY WHICH MAY INCRIMINATE 
HIM. 





In Hale v. Henkel, 201 U. S. 43, it was 
held, that a corporate officer could not re- 
fuse to produce its records on the ground 
that they would incriminate the corpora- 
tion. In the case of Wilson yv. United 
States, 31 Sup. Ct. 538, the question in- 
volved was whether a corporate officer 
could refuse to produce such records be- 
cause they would tend to criminate him. 

Justice Day, speaking for the entire 
bench, except Justice McKenna, dissenting, 
quotes extensively from Hale v. Henkel, 
supra, in which it was argued that even, 
if an officer were entitled to assert the 
rights of a corporation with respect to the 
production of its books and papers, the 
constitutional right of a citizen to refuse 
to produce incriminating evidence against 
himself did not belong to a corporation, be- 
cause it was subject to the state’s visita- 
torial power. 

It was said; “While an individual may 
lawfully refuse to answer incriminating 
questions, unless protected by an immunity 
statute, it does not follow that a corpora- 
tion, vested with special privileges and 
franchises, may refuse to show its hand 
when charged with an abuse of such priv- 
ileges.” 

It is somewhat difficult to bridge over the 
difference between an individual and a cor- 
poration in this regard by what lies in 
visitatorial power, but at least the obiter 
dictum in Hale vy. Henkel may now be re- 
garded as accepted doctrine, for the reason 
that the principle deduced therefrom in the 
Wilson case is the main support of the lat- 
ter case. 

In the Wilson case the court said; “The 
appellant held the corporate books subject 
to the corporate duty. If the corporation 
were guilty of misconduct, he could not 
withhold its books to save it; and if he 





were implicated in the violations of law, 
he could not withhold the books to protect 
himself from the effect of their disclosures. 
The reserved power of visitation would be 
seriously embarrassed, if not wholly de- 
feated in its effective exercise, if guilty 
officers could refuse inspection of the 
records and papers of the corporation. It 
would not be a recognition, but an un- 
justifiable extension, of the personal rights 
they enjoy. They may decline to utter 
upon the witness stand a single, self-crim- 
inating word. They may demand that any 
accusation against them individually be es- 
tablished without the aid of their oral testi- 
mony or the compulsory production by 
them of their private papers.” 

Just at the critical point in discussion the 
learned justice seems to us to have content- 
ed himself with mere assertion, except that 
he says by way of argument, that to en- 
force the personal privilege would defeat 
visitatorial power. 

He does not, however, seem to think that 
consequence should be taken as an absolute 
bar to the assertion of the personal priv- 
ilege, because in every or any situation the 
corporate officer “may decline to utter upon 
the witness stand a single self-criminating 
word.” 

To us it seems that he is placed pre- 
cisely in the same situation where the cor- 
poration is being prosecuted when he is 
ordered to produce books and papers and 
when he is sworn as a witness. The vis- 
itatorial power, it is said, gives the state 
the right to drag from his custody docu- 
ments but not to compel his lips to open. 

Therefore, that power which compels 
production of books because they are held 
“subject to the corporate duty,’ cannot 
seek oral testimony about things ascer- 
tained in an experience subject to cor- 
porate duty, as the individual's constitu- 
tional right arrests its operation, if the 
individual is being proceeded against. 

Under these circumstances it is hard to 
see how the state’s right by virtue of 
visitatorial power comes into play at all. 
If it is inferior to the individual’s constitu- 
tional right, his protection under the latter 
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is present despite the former anywhere and 
everywhere. 

Besides, it is hard to see why refusal 
for an officer to produce books might any 
more seriously embarrass “the reserved 
power of visitation” than the officer's re- 
fusal to give oral testimony. Certainly it 
may easily be conceived, that many cases 
of violation of law, when a corporation is 
being prosecuted, would fail utterly if cor- 
porate records were the sole reliance for 
conviction. For the same reason prosecu- 
tion of the officer would fail. 

The dissent by Justice McKenna is a 
very vigorous one, and he looks upon the 
ruling as “a limitation by construction” of 
a constitutional guarantee of personal lib- 
erty, all of which he says is to be depre- 
cated. 

The majority opinion is far from being 
a sustained effort in reasoning, and the 
principle announced lacks in breadth and 
comprehensiveness so much, that it is some- 
what difficult to say whether it is a prin- 
ciple or an exception to the application of 
a principle, 

We have always supposed that the con- 
stitutional guaranty applied as _ firmly 
against making one do anything that would 
tend to criminate himself, as against com- 
pelling him to testify, and that no construc- 
tion should be allowed to affect one any 
more than the other. 








NOTES OF IMPORTANT DECISIONS 


INTERSTATE COMMERCE- 
OF A STATE TO 


THE 
CONTROL ITS 


RIGHT 
HIGH- 


WAYS.—Justice Holmes, Lurton and Hughes, 
dissent, without either filing any opinion, 
in the case of West v. Kansas National 


Gas Co., 31 Sup. Ct. 564. It seems a great pity 
that we are not advised of the grounds of their 
dissent, for the consensus of the majority is 
shown in an opinion lamentably defective, as 
seems to us, in argument regarding a crucial 
feature. 

The Oklahoma statute, having the purpose 
to prevent the conveying by pipe lines of nat- 
ural gas, found in Oklahoma, out of the state, 
forbade the use of any highways of the state 
transversely or longitudinally by any pipe line 





of a foreign corporation transporting Okla- 
homa gas across its state line. 


The charters of domestic corporations were 
required to provide that gas shall only be 
transported between points in the state, and 
foreign corporations formed for the purpose of 
transporting gas should not be licensed to do 
business in the state at all. Tne statute pro- 
vides that all pipe lines shall be laid under 
direction of inspectors, shall have a certain 
maximum pressure, and domestic companies 
may use the highways and have the right of 
eminent domain for passing on, over or under 
the surface of private property. 

There is no disguise of the fact that the pur- 
pose of the statute is to keep all natural gas 
within the state, under the plea that the state 
wishes to conserve its natural resources. 

It is not disputed in this opinion that the 
state may legislate for such a purpose, nor 
that it may restrain the use of its highways so 
as to further such purpose, because its high- 
ways are its own. But the court, in denying 
the right of the state to prevent a foreign 
corporation, seeking to set at naught the state’s 
policy in the conservation of its natural re- 
sources, says: “The state, as we have seen, 
grants the use of the highways to domestic 
corporations engaged in intrastate transporta- 
tion of natural gas, giving to such corpora- 
tions even the right to the longitudinal use of 
the highways. It denies to appellees the les- 
ser right to pass under them or over them, not- 
withstanding it is conceded in the pleadings 
that the greater use given to domestic corpora- 
tions is no obstruction to them. This discrim- 
ination is beyond the power of the state to 
make.” 

This statement seems very like the language 
of one bent on a certain conclusion look- 
ing for a peg to hang it on. The reference to 
a concession in the pleading looks like the find- 
ing of such a peg. We have always thought, 
however, that one is entitled, if he so elects, 
to the exclusive possession of his own land, 
whether thereon would be 
a benefit or 


another’s presence 
a damage. 

The distinction between domestic and _ for: 
eign corporations is not a discrimination. ‘To 
the former a concession is made in furtherance 
of a policy. The latter demands the same 
thing in order to violate that policy. It is as 
easy to say there is a discrimination in favor 
of purchasers for value against those who pay 
nothing. 

The opinion represents the Circuit Court 
of Appeals as holding that: ‘‘No state can by 
action or inaction prevent, unreasonably bur- 
den, discriminate against or directly regulate 
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interstate commerce, or the right to carry it 
on.” 

These are broad terms, but still they should 
hardly be deemed to embrace a_ prohibition 
against a state not making a grant in return 
for what it deems a good or valuable consid: 
eration and withholding that grant where the 
consideration is withheld from the grantor. 
When interstate commerce confiscates proper- 
ty for the benefit of an interstate trader it may 
be said to be “going some.” 








REVIEW OF THE OPINIONS OF 
THE SUPREME COURT OF 
THE UNITED STATES IN THE 
STANDARD OIL AND TOBACCO 
CASES.’ 

The written opinion of Chief Justice 
White, of May 15, 1911, in the Standard 
Oil case is printed in Senate Document 
No. 34 of the first session of the Sixty- 
second Congress. Those parts of that opin- 
ion which begin near the middle of page 12 
and end with line 2 of page 24 of that 
document are obiter dicta, and are now 
generally recognized to be so, and will in 
this pamphlet be hereafter designated as 
the Standard Oil obiter dicta. 

The written opinion of Chief Justice 
White, of May 29, 1911, in the American 
Tobacco case is printed in Senate Docu- 
ment No, 40, of the first session of the 
Sixty-second Congress. Those portions of 
that opinion which begin near the middle 
of page 20 and end with line 13 of page 
23, are obiter dicta, and are so designated 
in the dissenting opinion of Justice Harlan, 
which is printed in the same document, and 
indeed are undeniably so. They will here- 
after be designated in this pamphlet as the 
Tobacco obiter dicta. 

It is the purpose of this paper to analyze 
those two writings of Chief Justice White, 
with a view to ascertain and show whether 
they are sound or unsound when considered 


*This monograph was written for the use of 
the Senate Committee of the Judiciary and filed 
June 14, 1911. Mr. Walker kindly sent us a copy 
of his argument for publication. 





as comprising essays upon the subject to 
which they relate. 


The preface of the Standard Oil obiter 
dicta consists of a copy of sections 1 and 2 
of the Sherman law of July 2, 1890. That 
preface is followed by a recognition of the 
fact that the pivotal phrase in the first sec- 
tion is “restraint of trace,” and that the 
pivotal word in the second section is ‘‘mo- 
nopolize,” and that the meaning of the two 
sections can be ascertained by ascertaining 
the meaning of those pivotal parts of the 
two sections respectively. Thereupon the 
Chief Justice undertook to ascertain their 
meaning by reference to the relevant Eng- 
lish and American law as existing prior to 
the passage of the Sherman Act. 

The first statement made by the Chief 
Justice in this behalf is that at a very re- 
mote period “restraint of trade” in Eng- 
land came to refer to some yolmtory re- 
straint put by. an indivitaai on his riut to 
carry 07 his trae or calling; and that orig- 
inally stici: contracts were illegal; but that 
afterwards this doctrine was modified so 
that only when a restraint was so general 
as to be coterminus with the Kingdont was 
it treated as void. But after miking this 
clear statement, the Chief Justice purported 
to paraphrase it by a nonequivalent sen- 
tence, in which he said that “if the re- 
straint was partial in its operation and was 
otherwise reasonable the contract was held 
to be valid.” The difference between these 
two statements resides in the fact that ac- 
cording to the first one no restraint of trade 
covering less than the whole Kingdom was 
void; whereas according. to the second one 
such a partial restraint of trade had to be 
“reasonable” in order to be valid. No ju- 
dicial or historical authority was cited by 
the Chief Justice in his Standard Oil obiter 
dicta, or in his Tobacco obiter dicta, to sup- 
port either of these statements, and this 
paper will soon show that the Chief Justice 
was in error in both of them. 

The Standard Oil obiter dicta next pro- 
ceeds to quote from Lord Coke his defini- 
tion of the royal monopolies which were 
eranted by Queen Elizabeth, but which 
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were repudiated by Act of Parliament as 
illegal in the reign of James [; and the il- 
legality of which has ever since been every- 
where recognized. Thereupon, the Chief 
Justice said that “As monopoly, as thus con- 
ceived, embraced only a consequence aris- 
ing from an exertion of sovereign power, 
no express restrictions or prohibitions ob- 
tained against the creation by an individual 
of a monopoly as such.” 

Thus far, in his Standard Oil obiter dic- 
ta, the Chief Justice represents that in the 
time of Lord Coke the only illegal “re- 
straint of trade” was that which was co- 
terminus with the Kingdom, or was at least 
“unreasonable,” and that the only recog- 
nized “monopolies” were those which were 
granted by the Crown. If the Chief Jus- 
tice had been right on these two points, it 
would have followed that the common law 
of England, as it existed in the time of 
Lord Coke, did not prohibit any monopoly 
resulting from combinations between per- 
monopoly” 


sons, however extensive that 
might be, and did not prohibit any “re- 
straint of trade,” unless that “restraint of 
trade” covered the whole Kingdom, or if 
it covered less than the whole Kingdom, 
was somehow “unreasonable.” 

Indeed, on page 15 of his Standard Oil 
obiter dicta, the Chief Justice said that: “It 
is remarkable that nowhere at common law 
can there he found a prohibition against 
the creation of monopoly by an individual.” 
He was wrong on this point, because it had 
been held by one of the judges of England 
in the reign of Henry V that a particular 
contract which was only partly monopolistic 
was criminal; and had been held by another 
judge of England in the reign of Elizabeth 
that a partly monopolistic combination of 
the Company of the Merchant Tailors of 
England was against the law; and because 
the English Parliament in March, 1624, 
enacted a statute the first section of which 
was entirely devoted to declaring what was 
the common law of England upon the sub- 
ject of “monopolies” and “restraints.’’ That 
statute was approved by King James I, on 
March 24, 1624, and its first section was 
composed of the following words: 





“All monopolies, and all commissions, 
grants, licenses, charters, and letters patent 
to any person or persons, bodies politic or 
corporate, whatsoever, of or for the sole 
buying, selling, making, working, or using 
anything within the realm or walls, or of 
any other monopolies, and all proclama- 
tions, exhibitions, restraints, warrants of 
assistance, and all other matters whatso- 
ever, anyway tending to the instituting, 
strengthening, furthering, or countenanc- 
ing of the same or any of them, are alto- 
gether contrary to the laws. of the réalm, 
and so are, and shall be utterly void, and of 
none effect, and in nowise to be put in 
execution,” 

This act of the English Parliament is 
better evidence than a dozen judicial deci- 
sions would be of what was the common 
law of England relevant to “monopolies” 
and “restraints” prior to its enactment. For, 
as Blackstone explained in the first volume 
of his Commentaries, declaratory statutes 
of Parliament were always proper and ef- 
fective for avoiding all doubts and difficul- 
ties, and to declare what the common law 
is and ever hath been. 

This statute of Tames I resulted from a 
general public opinion, which had _ been 
growing for more than 50 vears in Eng- 
land, and which originated in discontent 
with the which were 
granted by Queen Elizabeth, through let- 
But it is 
James 


royal monopolies 
ters patent, to favorite subjects. 
also true that when the statute of 
I came to be drawn and enacted, it was not 
confined to royal monopolies, but expressly 
included ali monopolies; and was not con- 
fined to letters patent as means of creating 
or promoting monopolies, but included also 
all “restraints” and all.other matters what- 
soever, any way tending to the instituting 
or strengthening of any monopoly whatever. 

This statute James | not men- 
tioned by Chief Justice White in his Stand- 
ard Oil obiter dicta, or in his Tobacco obiter 
dicta: and there is one indication in his 
Standard Oil obiter dicta that he had for- 
gotten it, not realize its 
purport when he was writing that paper 
That indication is found on page 16 of Sen- 
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or at least did 
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ate Documient 34, and it’consists in the 
statement that “The dread of monopoly as 
an emanation of governmental power, pass- 
ed at an early date out of mind in this 
country, as the result of the structure of 
our government.” This statement indicates 
that the Chief Justice supposed that it was 
our federal Constitution which put an end 
to the dread of monopoly as an emanation 
of governmental power in this country; 
whereas that dread never existed in this 
country, and was ended in England 163 
years before the formation of our federal 
Constitution, and in less than four years 
after the landing of the first English set- 
tlers on Plymouth Rock. 


This statute of James I has never been 
repealed, and its first section has never been 
altered ; and that section has always, during 
the 287 years of its existence, been recog- 
nized as truly representative of the common 
law of England on the subject of “monop- 
olies” and “restraints.” 

The chief case cited by Chief Justice 
White in either of his obiter dicta, as in- 
dicative of the law of England on the sub- 
“restraints of trade” and “‘monop- 
is the case of the Mogul Steamship 
Co. v. McGregor, et al. (Appeal Cases 25). 
This was a case decided by the House of 


ject of 


olies,” 


lords one or two years after the enactment 
of the The Chief Justice 
does not give any adequate account of the 
case; but he intimates that it distinguishes 
between ‘“‘unreasonable” 
restraints of trade, and imputes illegality 


Sherman law. 


“reasonable” and 


only to those which are “unreasonable.” 
The reader will find that that view of the 
case is entirely wrong, as soon as he reads 
and understands that full and perfect ex- 
planation of the case, which was written by 
Judge Taft in 1898, in the opinion of the 
United States Circuit Court of Appeals for 
the Sixth Circuit, in the case of the United 
States v. Addystone Pipe & Steel Co. (8&5 
ed. Rep., 286). In that Addystone case, 
Judge Taft explained the Mogul Steamship 
case as follows: 

“It was a suit for damages, brought by 
a company engaged in the tea-carrying 





trade at Hankow, China, against six other 
companies engaged in the same trade, for 
loss inflicted by an alleged unlawful con- 
spiracy entered into by them to drive the 
plaintiff out of the trade, and to obtain con- 
trol of the trade themselves. It appeared 
that the defendants agreed to conform to a 
plan of association, by which they should 
constantly underbid the plaintiff, and take 
away his trade by offering exceptional and 
very favorable terms to customers dealing 
exclusively with the members of the asso- 
ciation, and that they did this to control the 
business the next season after he had been 
thus driven out of competition. It was held 
by the House of Lords that this was not 
an unlawful and indictable conspiracy, giv- 
ing rise to a cause of action by the person 
injured thereby; but it was not held that 
the contract of association entered into by 
the defendants was not void and unen- 
forceable at common law. On the con- 
trary, Lord Bramwell, in his judgment (at 
page 46), and Lord Hannen, in his (at 
page 58), distinctly say that the contract 
of association was void as in restraint of 
trade; but all the law lords were of opin- 
ion that contracts void as in restraint of 
trade were not unlawful in a criminal sense, 
and gave no right of action for damages 
to one injured thereby. 

The Chief Justice does not, in either of 
his obiter dicta, cite any statute or decision 
of the United States, or of any state, of 
earlier date than the Sherman law, for the 
purpose of showing what view was enter- 
tained by anybody in this country prior to 
that time, of the meaning of the phrase 
“restraint of trade” or of the word “mo- 
nopolize,” or for any purpose whatever. 
And it is in the total absence of any such 
citation that he says, on page 17 of his 
Standard Oil obiter dicta, that— 

“The survey of the legislation in this 
country on this subject from the beginning 
will show, depending as it did upon the 
economic conditions which obtained at the 
time the legislation was adopted, that con- 
tracts or acts were at one time deemed to 
be of such a character as to justify the in- 
ference of wrongful intent, which were at 
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another period thought not to be of that 
character.” 

And the Chief Justice added to this state- 
ment of a non-existent survey of some im- 
aginary legislation the following statement : 

“But this again, as we have seen, simply 
followed the line of development of the law 
of England.” 

Inasmuch as the Chief Justice had not 
indicated any line of development of the 
law of England, and had ignored that still 
existing parliamentary declaration of that 
law which was made in the statute of James 
I in 1624 and had not cited any statute or 
the United States or of 
which was made prior to the Sher- 


decision of any 


state 
man law, it is apparent and undeniable that 
up to this point in his Standard Oil obiter 
dicta he had not thrown any light whatever 
upon the meaning of the phrase “restraint 
of trade,” or of the word “monopolize,” 
as those meanings were understood at the 
1e Sherman law was enacted. 

laid any foundation 


time tl 
Though had not 


whatever for the next step in the Standard 
Oil obiter dicta, Chief Justice White pro- 
ceeded to take that step in the following 
paragraph; 

“Tet us consider the language of the first 
and second sections, guided by the principle 
that where words are employed in a statute 
which had at the time a well-known mean- 
ing at common law or in the law of this 


country they are presumed to have been 


used in that unless the context com- 


sense, 
pels to the contrary.” 

Thereupon the Chief Justice took the 
next step in his Standard Oil obiter dicta 
by taking the ground that the word “un- 


due” should be implied before the word 
the Sherman 


aw, so as to limit its prohibitions of re- 
l to limit its p 


“restraint” in section 1 of 


straint of interstate or international trade 
or commerce to such portions of such re- 
straint as may be “undue.” ‘The exact 
language, by. means of which he first ex- 
pressed this idea in this Standard Oil obiter 
dicta, is printed on page 18 of Senate Docu- 
ment No. 34, and is as follows: 

“The statute under this view evidences 
the intent not to restrain the right to make 








and enforce contracts, whether resulting 
from combinations or otherwise, which do 
not unduly restrain interstaie or foreign 
commerce, but to protect that commerce 
from being restrained by methods, wheth- 


er old or new, which constitute an inter- 


4 


ference that is an undue restraint. 


Having thus undertaken to limit the 
statutory word “restraint” by his own word 
“undue,” on the supposed authority of an 
imaginary common-law definition of the 
phrase “restraint of trade,” Chief Justice 
White thereafter, in his Standard Oil obiter 
dicta, once spoke of that imaginery com- 
mon-law definition as “the standard of rea- 
son” and twice spoke of it as “the light of 


reason” and four times spoke of it as “‘the 


rule of reason.” These three catch phrases 
appear to have been adopted and repeated 
by the Chief Justice as means to intimate 


+ 


riority 





some intellectual in himself as 


supt 


the originator of the “undue” limitation up- 


on the statutory phrase “restraint of 
trade,” as compared with everybody who 
is not sufficiently self-assertive to under- 


take to limit the scope of one of the stat- 
utes of the United States, by 
his own imaginary notion of the pre-exist- 


ing common law. 


reference to 


If the Chief Justice was going to carry 
to its logical conclusion his undertaking to 
it was 
necessary for him to limit the word “mo- 


limit the scope of the Sherman law, 


nopolize” in section 2 of that statute, after 
having thus limited the phrase “restraint 
of trade” in section 1. But to expressly 
take the ground that the word “monop- 
olize” in section 2 is impliedly limited by 
the word “unduly,” would been as 
unconvincing as it would be to attempt to 
limit the word “smuggle” in section 2865 
of the Revised Statutes by the 
duly.” 


have 


word “un- 
What the Chief Justice did on this 
point was to insert in his Standard Oi 
obiter dicta a long paragraph, beginning 
near the bottom of page 18 and ending be- 
low the middie of page 19 of Senate Docu- 
ment No. 34. That paragraph is in many 
respects ambiguous, but it will yield up to 
a sufficiently patient study the idea that 
the word “monopolize” in section 2 of the 
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Sherman law is impliedly limited by the 
word “unduly” or by the word “improper- 
ly.” 

The Standard Oil obiter dicta of the 
Chief Justice does not in any one place ex- 
pressly state that the word “unreasonable” 
should be implied as a limitation upon the 
phrase “restraint of trade” in section 1 of 
the Sherman law, or-as a limitation upon 
the word “monopolize” in section 2 of that 
statute. But the idea of the word “unrea- 
sonable” as such a limitation is conveyed 
in seven places in the Standard Oil obiter 
dicta by the word ‘“‘undue” or by the word 
“unduly.” And the fact that the Chief 
Justice used the words “undue” and “un- 
reasonable” as synonymous is shown in his 
dissenting opinion in the Trans-Missouri 
case (166 U. S. 343), for in that case he 
used the word “unreasonable,” or its ad- 
verbial form “‘unreasonably,” eight times to 
convey the same idea which he conveyed in 
his Standard Oil obiter dicta in seven 
places by the use of the word “undue” or 
the word “unduly.” 

The foregoing review of the Standard 
Oil obiter dicta of Chief Justice White has 
shown that what the Chief Justice under- 
took therein to accomplish was to insert the 
idea conveved by the word “unreasonable” 
or “undue” before the word “restraint” in 
section 1 of the Sherman law, and also be- 
fore the word “monopolize” in section 2 
of that statute; and that that undertaking 
was entirely based upon his attempt to show 
that the phrase “restraint of trade” and 
the word ‘‘monopolize” were well known at 
common law, and in the law of this country 
in 1890 to be limited by that idea; and, 
finally, that review has shown that that at- 
tempt was a necessary failure, because it 
was entirely unsupported by evidence. 

The Tobacco obiter dicta of Chief Jus- 
tice White consists in construing his Stand- 
ard Oil obiter dicta. That construction is 
composed of a number of statements, which 
materially change the meaning of the 
Standard Oil obiter dicta in the following 
respects ; 

First, Though the Chief Justice, in the 
Standard Oil obiter dicta, repeatedly states 





that section 1 of the Sherman law is limited 
to acts which “unduly” restrain interstate 
or foreign commerce and fairly implies that 
section 2 of that statute is limited to acts 
which “unduly” monopolize such commerce, 
he states in the Tobacco obiter dicta that in 
the. Standard Oil obiter dicta it was not 
held that acts which the statute prohibited 
could be removed from the control of its 
prohibitions by finding that they were “rea- 
sonable.” 

Second. Though in the Standard Oil 
obiter dicta he repeatedly uses the word 
“undue” or “unduly” to limit the statutory 
phrase “restraint of trade” and the statu- 
tory word “monopolize,” and does not use 
the word “injurious” or the word “injuri- 
ously” for any such purpose, in the To- 
bacco obiter dicta he states that it was held 
in the Standard Oil case that the words 
“restraint of trade” at common law and in 
the law of this country at the time of the 
adoption of the anti-trust act did embrace 
acts or contracts or agreements or com- 
binations which “injuriously restrained 
trade,” and that the words “restraint of 
trade” as used in the Sherman law did have 
that siginficance. 

These two differences between the Stand- 
ard Oil obiter dicta and the Tobacco obiter. 
dicta of Chief Justice White are significant, 
because they amount to a withdrawal in the 
Tobacco obiter dicta of the words “undue” 
and “unduly” and “unreasonable” and “un- 
reasonably” as limitations upon the phrase 
“restraint of trade’ and upon the word 
“monopolize” in the Sherman law, and the 
adoption of the substantially different 
words “injurious” and “injuriously” as 
proper words to express how the Chief 
Justice now thinks that statutory language 
ought to be limited. 

The Tobacco obiter dicta ends with the 
statement that “the rule of reason” which 
was applied in the Standard Oil case to 
the construction of the Sherman law is, in 
the most unequivocal terms, re-expressed 
and reaffirmed, But this statement is plain- 
ly erroneous, for the limitations placed up- 
on the pivotal words of the Sherman law . 
in the Tobacco obiter dicta are substantial- 
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ly different from the limitations placed up- 
on the same statutory words in the Stand- 
ard Oil obiter dicta. The statement in the 
Tobacco obiter dicta that acts which the 
statute prohibits cannot be removed from 
its prohibitions by finding that they were 
“reasonable” is not a reaffirmance of the 
statement in the Standard Oil obiter dicta 
that such acts are outside of the statute 
if they are not “undue.” And the statement 
in the Tobacco obiter dicta that “injuri- 
ous” restraint of trade is prohibited by the 
statute is not a reaffirmance of the doctrine 
of the Standard Oil obiter dicta that no 
restraint of trade is prohibited by the stat- 
ute unless it is “undue” or “unreasonable.” 
The difference between the word “unrea- 
sonable” and the word “injurious” in this 
behalf resides in the fact that whether a 
particular transaction is “unreasonable” is 
a question of opinion, whereas the question 
whether a particular transaction is “injuri- 
ous” is a question of fact. The word “un- 
due” is also like the word “snreasonable,”’ 
in being representative of an opinion and 
not representative of a fact which can be 
proved or disproved by evidence. 

But though the words of limitation which 
the Tobacco obiter dicta would insert in 
the Sherman law are substantially different 
from the words of limitation which the 
Standard Oil obiter dicta would insert in 
that statute, the author of both these writ- 
ings practically asserts in the Tobacco obi- 
ter dicta that he understands that all those 
words of limitation have the same meaning. 
Inasmuch as they do not have the same 
meaning in the dictionaries, the question 
arises what meaning they were intended 
to have in the Standard Oil obiter dicta 
and in the Tobacco obiter dicta. That is a 
question which can not reliably be answer- 
ed by anybody except the Chief Justice, and 
he has not publicly.answered it vet. 

The meaning of the Sherman law turns 
upon the meaning of its pivotal phrase “re- 
straint of trade” in its first section, and up- 
on the meaning of its pivotal word “mo- 
Nobody 
can ever be punished for violating the Sher- 
man law, except for conduct which is in- 


nopolize” in its second section. 





side of one or the other of those meanings. 
The question whether a particular instance 
of conduct is inside or is outside of the 
meaning of the phrase “restraint of trade” 
or the meaning of the word “monopolize,” 
depends upon what limitations, if any, are 
to be attached to that statutory language. 
The Sherman law itself does not attach any 
limitation thereto; but Chief Justice White 
seeks, in his Standard Oil obiter dicta and 
in his Tobacco obiter dicta, to attach some 
limitation or other to the language of the 
statute. One of the reasons why he ought 
not to succeed resides in the fact that his 
success would render the Sherman law so 
indefinite that it neither could nor should 
be enforced as a penal statute against any- 
body. Another such reason resides in the 
fact that, though his success would not 
make the Sherman law entirely unavailable 
as a foundation for actions in equity against 
flagrantly injurious restraints of trade and 
flagrantly injurious monopolies, it would 
much prolong the proceedings in such ac- 
tions by obliging the Attorney General to 
plead and to prove that such restraints of 
trade or such monopolization as might be 
charged against particular defendants were 
injurious to some particular person or per- 
sons in some particular way, or were in- 
jurious in some definite way to the public 
at large. 

This paper has thus far reviewed the 
obiter dicta of Chief Justice White in the 
Standard Oil case and in the Tobacco case 
with the same freedom that would be prop- 
er if those writings had been composed and 
published by an unofficial lawyer. This 
exercise of freedom was proper, because 
those obiter dicta are not clothed with the 
sanctity of a judicial decision of the Su- 
preme Court of the United States, and 
have no binding authority on account of 
having been inserted between the effective 
parts of the decisions of the Supreme Court 
in the Standard Oil case and in the Amer- 
ican Tobacco case, respectively. And the 
exercise of this freedom was necessary to a 
fundamental and thorough exposition of 
the subject, because. where statements of 
opposing arguments are necessary to the 
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reaching of correct results through debate, 
the debaters must be equally free to pre- 
sent their respective arguments in the 
strongest forms consistent with their abil- 
ities. 

It is not for writers to be judges of the 
power of their own writings; but when a 
writer feels that he has thought a problem 
through to its solution, and has expressed 
that solution upon his pages, it is proper 
for him to state what result he claims must 
follow that solution. Accordingly, it is 
herein claimed at this point, that the result 
of the foregoing criticism of the Standard 
Oil obiter dicta and the Tobacco obiter dic- 
ta of Chief Justice White is, destructive 
thereto, in that it deprives them of all foun- 
dation, outside of his own unsupported 
ideas. In this view nothing remains to be 
written here except to set down some sug- 
gestions relevant to what reasons may have 
prompted Chief Justice White to compose 
his Standard Oil obiter dicta and Tobacco 
obiter dicta and insert those writings be- 
tween the parts of the decisions of the Su- 
preme Court in those cases respectively. 

Whatever those motives may have been, 
they appear not to have been explained to 
the other justices of the Supreme Court 
when the members of that tribunal were in 
mutual consultation relevant to the Stand- 
ard Oil case and the American Tobacco 
case, for Justice Harlan was one of those 
justices, and he inserted in his dissenting 
opinion in the American Tobacco case the 
following significant statements: 

“Let me say, also, that as we all agree 
that the combination in question was il- 
legal under any construction of the anti- 
trust act, there was not the slightest neces- 
sity to enter upon an extended argument 
to show that the Act of Congress was to be 
read as if it contained the word “‘unrea- 
sonable” or “undue.” All that is said in 
the court’s opinion in support of that view 
is, I say with respect, obiter dicta, pure 
and simple. 

Nor did the Chief Justice state, in the 
Standard Oil case or in the American To- 
bacco case, why he inserted into the de- 





cisions of the court in those cases those 
writings which Justice Harlan thus charac- 
terized as obiter dicta, and which are un- 
deniably so. No suggestion has probably 
ever been made, and certainly none should 
be made or entertained, to express or imply 
any idea that the Chief Justice was actu- 
ated by any nonethical motives in compos- 
ing and promulgating his Standard Oil or 
his Tobacco obiter dicta. On the contrary, 
those motives were undoubtedly ethical, 
and were probably based upon the follow- 
ing sincere, though erroneous, opinions rel- 
evant to the science of economics: 


First. Restraint of competition always 
constitutes restraint of trade, ad would 
therefore always be prohibited by the Sher- 
man law if the statutory phrase “restraint 
of trade” were to be construed without any 
limitation. 

Second. Restraint of competition is in 
many cases economically wise and ethically 
proper ; and when it is so it ought not to be 
the subject of statutory prohibition. 

Third. The only way to prevent the 
Sherman law from prohibiting many cases 
of economically wise and ethically proper 
restraint of competition is to construe the 
statutory words “restraint of trade” by 
means of some limitation which will con- 
fine those words to non-ethical restraint of 
trade, and that result can be accomplished 
only by limiting them by some such word 
as “unreasonable” or “undue” or “‘injuri- 
ous.” 

The line of argument suggested in the 
last three paragraphs has long been sin- 
cerely entertained by many excellent men, 
including Chief Justice White; but all of 
those men must have overlooked one par- 
ticular gap in the argument, the undeniable 
existence of which quite vitiates its con- 
clusion. That gap consists in the economic 
fact that restraint of competition never 
does, when it is ethical, result in restraint 
of trade, and therefore never falls within 
the unlimited statutory phrase “restraint of 
trade” as that phrase is used in section 1 
of the Sherman law. 
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The error which vitiates the argument 
above outlined was implied in the cel- 
ebrated illustration which Judge Lacombe 
inserted in his written opinion in the Amer- 
ican Tobacco case when that case was de- 
cided in the United States Circuit Court 
for the Southern District of New York. 
That illustration was as follows: 

“Two individuals who have been driving 
rival express wagons between villages in 
two contiguous states who enter into a com- 
bination to join forces and operate a single 
line restrain an existing competition.” 

The judge was right in making that state- 
men, but he was .wrong in implying that 
that restraint of competition would consti- 
tute a restraint of trade, or would result in 
a restraint of trade, and would therefore 
violate the letter of the Sherman law. For 
the case stated would not restrain trade at 
all. Indeed, it would promote trade by 
enabling one of the expressmen to manage 
both wagons whenever the other express- 
man fell sick or was temporarily incapaci- 
tated by collision with an automobile or a 
street car. If the two expressmen, after 
making their combination, were to double 
their prices for transporting goods across 
the state line, and were thus to extort mon- 
ey from their customers by means of their 
combination, they would then and thereby 
restrain interstate trade, and would violate 
the Sherman law by so doing. But that 
extortion would be plainly nonethical, and 
could not morally claim exemption from 
the scope of that statute. So also if the two 
expressmen after making their combina- 
tion were to reduce their prices for trans- 
porting goods across the state line to.one- 
half of their previous rates, and were to 
do this for the purpose and with the result 
of compelling a third expressman to sell 
his horse and wagon to them for whatever 


they chose to give, and thus enable them 





to monopolize the business and afterwards 
advance their prices again, they would then 
restrain interstate trade in that way, and 
would violate the Sherman law by so do- 
ing. Such conduct would not, in the first 
instance, constitute restraint of competi- 
tion, but would be a plain case of excessive 
competition, while also being an undeniable 
case of restraint of interstate trade, and 
would be so plainly nonethical as to con- 
stitute an undeniable violation of the Sher- 
man law. 

The foregoing examples of radical dif- 
ferences between restraint of trade and re- 
straint of competition, are simple illustra- 
tions of certain generally recognized and 
undeniable parts of the science of political 
economy. The fact that they were entirely 
overlooked by Judge Lacombe when he 
wrote his celebrated obiter dicta in the 
American Tobacco case, and were again 
entirely overlooked by Chief Justice White 
when he wrote his Standard Oil and Amer- 
ican Tobacco obiter dicta, is to be account- 
ed for by reference to the fact that no such 
subject was argued in court in either of 
those cases, and by the fact that Judge 
Lacombe and Chief Justice White were so 
largely occupied with other cases at the 
time they composed their respective obiter 
dicta, that they did-not themselves recall 
to mind those parts of the science of po- 
litical economy, and did not have time to 
reason them out, as original thinkers in that 


science. 


This interesting instance of able judges, 
when unaided by arguments of counsel, 
writing obiter dicta that cannot stand crit- 
ical examination, but illustrates anew some- 
thing which has been understood by many 
generations of English and American law- 
yers, when they have realized and asserted 
the unreliable character and legal insignifi- 
cance of the obiter dicta of judges. 
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The Constitution of the United States 
imposes the law-making responsibility of 
the nation upon the Congress of the United 
States. The Congress of the United States 
carries the responsibility by means of the 
enactment of statutes which, before they 
are enacted, are the subjects of public de- 
bates between very able men in each of the 
two Houses of Congress, The Sherman 
law was the product of such debates, con- 
ducted day after day during weeks, be- 
tween great lawyers in the Senate, followed 
by otl 


1 


1er stich debates, conducted day after 
dav tl 


H great 


) igh between 
lawyers in the House of Representatives. 


rot other weeks, 


During those debates many conflicting pro- 
positions were advocated and defended ; but 


1 


the res 


ult of the intellectual contributions 


1 


and intellectual conflicts of the great men 
of the Fifty-first Congress was an agree- 
ment so nearly unanimous that when the 
final draft of the Sherman law was submit- 
ted to yea and nay vote in the Senate, the 
vote of Senator Blodgett, of New Jersey, 
was the only one given in the negative; and 
when the same draft was finally submitted 
to a yea and nay vote in the House, every 
one of the more than 250 members present 
voted in the affirmative. 

[If the Sherman law, thus debated and 
thus enacted by Congress, with the approv- 
al of the President of the United States, 
could be changed by means of any limita- 
tion upon its pivotal words inserted in the 
statute by implication as a result of secret 
deliberations of the nine justices of the 
Supreme Court, an instance would be pre- 
sented of a law being framed to govern a 
nation of 90,000,000 of people by nine gen- 
tlemen, sitting in their private chamber, un- 
advised by other thinkers and unguided by 
the crucial test of public debates ; and those 
nine gentlemen, if asked to show their au- 
thority for thus prescribing rules of civil 
conduct to a mighty nation, would not be 
able to indicate where in the Constitution 
of the United States any such authority is 
expressed or implied. 

Abert H. WALKER. 


New York, N. Y. 





SHERIFFS AND CONSTABLES—ACTION ON 
BOND. 


INMAN v. SHERRILL et al. 


Supreme Court of the State of Oklahoma. 


(Filed 9th day of May, 1911.) 


. 


Where an officer, while doing an act with- 


in the limits of his official authority, exercises 


such authority improperly, or exceeds his of- 


ficial powers, or abuses an Official discretion 


vested in him, he becomes liable on his official 
But where he acts 


without any process and without the authority 


bond to the person injured. 


of his office, in doing such act. he is not to be 
considered an officer, but a personal trespasser. 


KANE, J.: This was an action commenced 
by the plaintiff in error, plaintiff below, against 
the defendants in error, defendants below. The 
petition alleges, in substance, that the de- 
fendant Sherrill is a constable for and in Ok- 
mulgee Township, Okmulgee County, and the 
defendants, J. T. McCracken and Lin. Alexan- 
der are sureties upon his official bond, which 
bond was in the sum of $1,000. The plaintiff 
claimed damages on account of an injury in- 
flicted upon him by the defendant Sherrill. 
The sureties and the principal separately de- 
murred to plaintiff's evidence, which demur- 
rers were by the court overruled, whereupon 
the defendants undertook to produce evidence 
to show that the constable was acting under 
the writ, all of which was objected to by at- 
torneys for the plaintiff in so far as the evi- 
dence offered tended to prove the writ; there- 
upon counsel for the defendants moved to 
strike all the evidence introduced upon behalf 
of defendants, which motion was by the court 
sustained, whereupon they renewed their sepa- 
rate demurrers to the evidence, which demur- 
rers were sustained. To reverse the order of 
the court sustaining defendants’ demurrers to 
the evidence, this proceeding in error was 
commenced. 


The demurrers to the evidence were sus- 
tained upon the ground that the plaintiff did 
not show that the officer was acting under le- 
gal process, or that there was cause for ar- 
rest without warrant, but proved merely a 
naked trespass, for which no action upon the 
bond will lie. This proposition of law seems 
to have been decided by the supreme court of 
the territory of Oklahoma in accordance with 
the ruling of the court below in at least two 
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cases. Dysart, et al. v. Lurty et al., 3 Okla. | was believed that Flave Carver was in the 


601 Lowe et al. v. City of Guthrie, 4 Okla. 287. 
Dysart et al. v. Lurty, supra, was an action 
to recover damages upon the official bond of 
the United States Marshal for Oklahoma. It 
was held that, ‘Where an officer, while doing 
an act within the limits of his official author- 
ity, exercises such authority improperly, or 
exceeds his official powers, or abuses an offi- 
cial discretion vested in him, he becomes lia- 
ble on his official bond to the person injured. 
But where he acts without any process and 
without the authority of his office, in doing 
such act, he is not to be considered an officer, 
but a personal trespasser.” Lowe et al. v. 
City of Guthrie, supra, was an action by the 
city of Guthrie against E. F. Millikan, clerk 
of said city, and the sureties on his official 
bond, to recover for moneys coilected by said 
Millikan during his term of office as clerk. It 
was held that, “Sureties on official bonds are 
liable only for acts of the principal done vir- 
tute officii, and not for acts done colore officii.” 
Counsel for plaintiff in error in their brief ad- 
mit that Dysart v. Lurty, supra, is against 
them, but contend that it is by no means a 
recent case, and that whilst it might have 
been said at the time of its rendition that it 
was sustained by the weight of authority, of 
late years the courts have been swinging away 
from the old rule. Judging from the briefs of 
counsel for the respective parties, we would 
say that the authorities are pretty evenly di- 
vided, but even if the preponderance was 
slightly in favor of the contention of plaintiff 
in error, we would not feel disposed to upset 
a doctrine that has been so long established 
in this jurisdiction by two well-considered 
opinions. The doctrine of stare decisis owes 
its origin and observance to the recognition 
of the necessity for stability and uniformity 
in the construction and interpretation of the 
law. Where a series of decisions of a court 
of last rescrt have been accepted and acted 
upon as the proper interpretation of the law 
for a long time, courts are slow to interfere 
with principles announced in the former de- 
cisions and often uphold them, even though 
they would decide otherwise, were the ques- 
tion a new one. 26 Am. & Eng. Enc. of Law, 
p. 160. Another decision in harmony with the 
rule laid down, supra, is Chandler vy. Ruther- 
ford, 101 Fed. 774, decided by the circuit court 
of appeals, eighth circuit—whose opinions prior 
to statehood were binding upon the courts of 
the Indian Territory and have always been 
given great weight in this jurisdiction. In that 
case the Assistant United States Attorney in- 
formed one Dave Adams, a deputy marshal, 
that there was reasonable ground to believe 
that Flave Carver had stolen a horse, and it 





vicinity of Muskogee. Adams and others went 
to arrest Carver, coming upon him on the 
streets of Muskogee, fired upon and wounded 
him, after twice calling to him to stop, and 
without further proclamation of their charac- 
ter. In the action for damages against the 
marshal and his bondsmen, speaking of the 
question now under consideration, Judge Thay- 
er, who delivered the opinion of the court, 
said: 

“To constitute color of office such as will 
render an officer’s sureties liable for his wrong- 
fut acts, something else must be shown 
besides the fact that in doing the act complain- 


ed of the officer claimed to be acting in an_ 


official capacity. If he is armed with no writ, 
or if the writ under which he acts is utterly 
void, and if there is at the time no statute 
which authorizes the act to be done without 
process, then there is no such color of office as 
will enable him to impose a liability upon the 
sureties in his official bond.” 


The judgment of the court below is affirmed. 
All the justices concur. 


Note.—Acts Done Viriute Officii and Those 
Colore Officti, with Respect to Liability Upon 
Official Bonds——In Towle v. Matthews, 130 Cal. 
574, 62 Pac. 1064, the Supreme Court of Cali- 
fornia held that the sureties of a constable were 
liable where there was unnecessary force used in 
overcoming resistance of one arrested for com- 
mitting a breach of the peace in the presence 
of an officer. The court, however, labored con- 
siderably in affirming this case to get rid of a 
finding that in overcoming such resistance the 
constable “willfully shot plaintiff in the back,” 
concluding finally that the word should not be 
taken in its technical sense as meaning that the 
act was malicious or with wicked intent. 

The inference is that were it to be so taken, 
it would be an act, which, though performed in 
the overcoming of such resistance, would be the 
personal act of the principal not binding on the 
sureties, that is, “malicious or extra-official.” 

A later case Gomez v. Scanlan, 2 Cal. App. 
579, 84 Pac. 50, by a California court subordin- 
ate to the supreme court held the sureties of a 
constable liable where the complaint alleged that 
under a search warrant an arrest and imprison- 
ment was “malicious and by force and threats 
of violence.” 

The court said: “When an officer performs 
an act in strict accordance with the directions 
of a valid writ and in the line of his official 
duty, neither he nor his sureties are responsible. 
If he willfully performs such act without any 
valid process and outside his official duty, he 
alone is responsible in damages. If he has in 
his possession a valid writ or order, and claim- 
ing or even believing that he is acting within 
the scope of such writ or order, performs an 
illegal or unauthorized act as to the party against 
whom the writ or order runs, or as to a third 
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party, then he is liable and also his sureties to 
the extent of his bond.” 


This case seems to care nothing about the 
personal malice of the officer, but, if he is claim- 
ing to act at all in pursuance to the writ, the 
sureties are liable. 


We imagine it is not intended to say, that, in 
cases where no warrant is needed for an arrest, 
his sureties would not be liable, but this would be 
just as in cases wherea valid warrant.precedes 
any official act on his part. . 


This case was affirmed by California Supreme 
Court. See Gomez v. Scanlan, 155 Cal. 528, 
1o2 Pac. 12 and it was said that an instruction 
for a verdict against the sureties, if Scanlan 
was guilty of a false imprisonment of Mrs. 
Gomez “while acting in his capacity of constable 
of the 11th township” was free from ambiguity 
and correct as a legal principle. Therefore the 
distinction between acts virtute officii and colore 
officii would seem to be not recognized. 


In State ex rel Bruns v. Clausmeier, 154 Ind. 
509, s7 N. E. sa; go L. BR... A. 94, oo Ae: SE 
Rep. 511, it was sought to hold the sureties of 
a sheriff liable for the publication of pictures of 
plaintiff with “Rogues’ Gallery” written on the 
reverse side. The court said: “Conceding, with- 
out deciding, that, if a sheriff commit an assault 
and battery upon a person in his custody, or 
fails to use ordinary care to protect him from 
violence from others, he and his sureties are 
liable on his official bond to such person there- 
for, yet it does not follow that a sheriff and his 
sureties are liable on his official bond for libelous 
words published by said sheriff of and concern- 
ing a person in his custody. * * * A person who 
is a sheriff, in speaking or writing such language 
under such circumstances, is not guilty of any 
misfeasance or nonfeasance as such officer. It 
is evident that said Clausmeier, in sending said 
photographs with the writing on the backs 
thereof, was not acting either wirtute officii or 
colore of ficti.” 


The first part of this extract makes it seem 
that the sureties might be responsible for the 
sheriff compelling ore to have his photograph 
taken, but not for the consequences contem- 
plated by the sheriff to arise out of such com- 
pulsion. The sending out of the photographs, it 
seems to us, was carried back to the compulsion 
by the intent existing at the time of the compul- 
i It was not libel as libel that was to be con- 
sidered, but libel as part and parcel of the com- 
pulsion inflicted on the plaintiff. The compulsion 
would have been a very negligible wrong but for 
the intent that accompanied it. The court consid- 
ered the publication, etc., as an independent act, 
when it was not. If the sheriff had found the 
photograph and sent it out, that would have 
been an independent act. 


sion. 


In Indiana the rule has been held to be, that 
there is no legal distinction between acts virtute 
officii and colore officii, where an arrest is made 
and the party is treated by the officer in an 
unlawful way. State v. Walford, 11 Ind. App. 
392. The Bruns case seems not to deny this, 
but evidently considered the alleged libel as 
being wholly dissociated in point of time and 
intent from. the act of arrest, or with any official 
responsibility to a prisoner. 





In Illinois there seems a like disappearance 
of the distinction in virtute officii and colore 
officit as well as between willfulness and mere 
wrongfulness. Cash v. People, 32 Ill. App. 250. 

In Brown v. Weaver, 76 Miss. 7, 71 Am. St. 
Rep. 512, the distinction between virtute officii 
and colore officii appears also to be regarded 
insubstantial, if not actually non-existent, and 
Murfree on Sheriffs, Sec. 60, is quoted in its 
quotation from Knowlton v. Bartlett, 1 Pick. 
273, that the test is between an official act and 
a personal act, and an official act means “what- 
ever is done under color or by virtue of his 
office.” It is said his sureties “vouch for his 
acts and bind themselves to make good any 
damage he may cause to anyone while acting 
under color of his office.” The Brown case 
also claims that Robertson vy. Siebel, 127 U. S. 
515, which held there was no responsibility of 
a_ sheriff’s sureties for the act of a deputy, 
which it would be “utterly impossible for the 
superior officer to discharge in person,” is to be 
distinguished, because the case admits they would 
be responsible “for the actof the deputy per- 
formed in the ordinary line of his official duty 
prescribed by law.” 


Stete ex rel v. Meyer. 138 Mo. App. 507, 120 
S. W. 116 shows an action upon the bond of a 
constable for suing out a warrant charging 
plaintiff with resisting the constable in the ser- 
vice of an execution, the prosecution ending in 
plaintiff's favor. The swearing out of the war- 
rant was alleged to be malicious and both actual 
and punitive damages were asked for in the 
suit on the bond. St. Louis Court of Appeals 
affirmed the judgment sustaining a demurrer to 
the petition, Reynolds, P. J., saying: “We are 
unable to find any law, statutory or common. 
that imposes on a constable the duty of making 
affidavits against parties who have resisted the 
service of process. In a case of resistance’ of 
service of process it is within the power of the 
constable to arrest the party in some cases, and, 
if he made the arrest maliciously and without 
probable cause but under color of his office as 
constable, he and his sureties might be respon- 
sible on his official bond.” The judge also said 
that in making this affidavit it could not be con- 
ceived how the constable was acting in any other 
way than in his individual capacity. The court, 
however, seems to think that an act “under 
color of office” is all that is needed to fix lia- 
bility on the sureties and that personal malice 
entered into its perpetration in no wise derogated 
from the act being under color of office. 


We find quite a recent case by Kentucky Court 
of Appeals much resembling the principal case, 
in which liability of sureties was adjudged. Mar- 
tin v. Smith, 125 S. W. 249. The facts show 
that a town marshal was attempting to arrest 
one Charley Martin. Demps Martin and others 
were standing by and the marshal thought that 
Demps and the others intended to interfere, but 
in fact thev did rot. In a difficulty over the 
atrest, the marshal shot Charley and while still 
holding to tim turned and shet Demps, inflicting 
a mortal wound. After alluding to the lawful- 
ness or not, of the attempted arrest of Charley, 
as a question of fact, the court said: “But wheth- 
er the officer acted in excess of his legal author- 
ity in what he did, including the shooting of 
Demps Martin, was the question to be tried.” 
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This case reviews prior Kentucky cases, and 
Says, in reversing a peremptory instruction in 
favor of defendant, that: “There was enough 
in the evidence for the case to have gone to 
the jury under instructions telling them that, if 
the killing of Demps Martin by the marshal was 
done by the latter in virtue of his official capac- 
ity in attempting to arrest Charley Martin when 
not necessary or apparently necessary, to save 
himself from death or great bodily harm * * * 
the marshal and the sureties on-his official bond 
are liable,” etc. 


In the discussion we find it said, according to 
prior decision, that a “malicious and excessive 
exercise of authority under a writ” creates lia- 
bility in an official capacity,” citing Johnson v. 
Williams, 111 Ky. 280, 63 S. W. 750, 54 L. R. A. 


220, 98 Am. St. Rep. 416. Further it is said 
that: “If the deputy sheriff acting under void 
process arrests a man under it, the sureties on 


the bond are liable,” citing, Stephens v. Wilson, 
115 Ky. 27, 72 S. W. 336. Again it was said: “A 
town marshal and his surety were held liable 
on the former’s official bond for the wanton 
killing by the officer of Growbarger, whom the 
marshal had under arrest for a breach of peace,” 
citing Growbarger y. U. S. Fidelity & G. Co., 
126 Ky. 119, 102 S.. W. 873, 12: L. R. A. (N. S.) 
758. 128 Am. St. Rep. 274. The opinion als 
remarks that: “All the cases rest upon the prin- 
ciple that the officer in executing his writ, or in 
acting officially where’ a writ is not required, 
as where an offense is committed in his pres- 
ence, is restrained by the terms and the limit of 
the writ.” 


1 


Touching the case before the court it is said: 
“If he had been mistaken as to the person and 
perpetrated the same act upon Demps Martin. 
though in good faith believing he was Charley 
Martin, he and his sureties would be neverthe- 
less liable. When he in the course of his action 
carries his official act so far as that reaches 
over and touches a stranger, inflicting an injury 
upon him, the liability of the marshal as for an 
act done in virtue of his office is identical with 
the liability in the foregoing cases. It was one 
continuous transaction consisting of a series of 
connected acts.” 


This note has already been extended to greater 
length than we intended, and we cannot refer to 
the cases which insist upon the distinction so 
far as surety liability is concerned between acts 
done virtute officii and those done colore officii. 
In a note in 71 Am. St. Rep. 519, we find several 
of these cases cited, e. g., Huffman v. Kempton, 
8 Neb. 344; State v. Wade, 87 Md. 529; Allison 
v. People, 6 Colo. App. 80; McLendon v. State, 
o2 Tenn. 520, which may be referred to besides 
what are cited by the principal case. 


It is believed that the trend of decision is 
against the ruling made by the principal case, 
and personally it seems to us not an unwise 
trend for, just as it is certain that a surety 
would not sign for any officer who, he might be- 
lieve, would take any advantage of apparent but 
not really existent, authority, so it would seem 
to follow that there is little reason for constru- 
ing a bond in his favor in respect of any dis- 
tinction between acts wvirtute officii and those 
colore officii. 








BOOKS RECEIVED. 


Missouri Red Book, 32nd Annual Report of 
the Bureau of Labor Statistics the State of 
Missouri for the Year Ending November 5, 1910, 
with some additional facts and figures covering 


a later period. Jefferson City, Mo. The Hugh 
Stephens Printing Company. 
The Modern Law of Evidence. Vol. II. Pro- 


cedure. By Charles Frederic Chamberlayne, 
Esq., of the Boston and New York Bars. Price, 
2 vols., $13.00. Albany, N. Y. Matthew Bender 
& Co. Review will follow. 


American State Reports, Vol. 137, Containing 
the Cases of General Value and Authority, Sub- 


Sequent to those contained in the “American 
Decisions,” and the “American Reports,” de- 
cided in the Courts of Last Resort of the Sev- 
eral States. Selected. Reported and Annotated 
bv A. C. Freeman. Price, $4.00. San Francisco, 
Cal. 3ancroft-Whitney Co. Review will fol- 
low. 

Nellis on Street Railways, Second Edition. 
Vols. 1 and 2. The Law of Street Railroads. 
A Complete Treatise. By Andrew J. Nellis. 
Price. two vols., $13.00. Albany, N. Y. Matthew 
Bender & Co. Review will follow. 

Municipal Corporations. Vols. 1, 2, 3 and 4, 


Commentaries on the Law of Municipel Cor- 
porations. By John F. Dillon, LL.D., Fifth Edi- 








tion, thoroughly revised and enlarged in five 
olumes. Price, $32.50 net. Boston, Mass. 
Little, Brown & Co. Review will follow. 
Ty > if 
HUMOR OF THE LAW. 
“I was counsel for the railway,” said a law- 
yer recently, “and I won the case for the de- 


fense mainly on account of the testimony of an 


old colored man, who was stationed at the 
crossing. When asked if he had swung his 
lantern as a warning, the old man swore posi- 
tively: 


“‘T surely did.’ 

“After I had won the case I called on the 
old negro,” said the lawyer, “and complimented 
him upon his testimony.” He said: 

“*Thankee, Marse Jawn, I got along all right; 
but I was awfully scared, ’cause I was ’fraid 
dat lawyer man was goin’ to ask me was my 
lantern lit. De oil done give out befo’ de acci- 


dent.’”’ 

The following interesting ordinance of one 
of the smaller Missouri cities should have a 
place in this column. 

Section 7. Dangerous Dogs.—If any fierce or 


dangerous dog or bitch when in heat (whether 
the tax herein prescribed has been paid or not) 
shall be found running at large within the city 
IMmits, or on the premises of persons other than 
the owner of said dog, or shall be allowed to 
run at large in any tenement building occupied 
by two or more families and shall there annoy 
or endanger any person therein, the owner or 
person in charge of said dog shall be deemed 
guilty of a misdemeanor, and shall immediately 
be killed by the marshal or any member of the 
police force. 
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1. Attorney and CHent—Authority of Attor- 
ney individual defendants against whom judg- 

lent was rendered in proceedings for a re- 
ceiver of a corporation cannot contest the au- 
thority of attorneys to represent the corporation 
on motion to dismiss an appeal.—Miller v. 
Continental Assur. Co. of America, Mo., 134 S. 
W. 10038. 

2. Fees.—An attorney's agreement to pros- 








ecute his suit for a stated fee binds him, though 
unfor en services be required.—Mur 4 Vv 
Trumbull & Trumbull, Wash., 1138 Pace. 

3. Bankruptey—Appointment of Receiver.— 
That a creditor had sued to subject property 
of a married woman, and that a receiver had 
taken possession, dos not exempt the pronerty 
from the bankrupt law, or give such creditors 
a preference.—First Nat. Bank vy. Zangwill, Fla., 
54 So. 375. 

4 Claims.—Where a creditor of a bankrupt 


filed a claim for a balance due on purchases 
and sales of stock on the theory that they were 


actual transactions, and it appeared that they 
were not, he was nevertheless entitled to an 
allowance of his claim for the amount of cash 


deposited and interest thereon, under Rey. Laws 
Mass., c. 99, § 4.—Streeter v. Lowe, C. C. A., 184 
Fed. 263. 

5. Removal of Goods.—A pankrupt’s trus- 
tee held not entitled to an allowance for the 
removal of a bankrupt’s personal property from 


s rented building after sale thereof and for 

the torage thereof in another place.—In re 
Criblier, D. C., 184 Fed. 338. 

§. Benefit Seocieties—Forfeiture of Death 


Benefit.—A forfeiture 
certificate must be 
preci condition in 


of a fraternal beneficiary 
based on a violation of a 
the contract.—Britt v. Sov- 
ereign Camp of Woodmen of the World, Mo., 
134 S. W. 10738. 

7. Bills and Notes—Burden of Showing Pay- 
ment.—The burden is on defendant in an ac- 
tion on a note to show that the debt represent- 
ed thereby has been paid.—Paine v. Levy, Ky., 
134 S. W. 1160. 

8.——Drafts.—A draft drawn by an agent on 
his principal by authority of the principal, need 
not be accepted by the drawee to bind it, in 
view of Negotiable Instruments Act (Laws 





se 

















1907, c. 83) § 130.—First Nat. Bank v. 
Ins. Co., New York, N. M., 113 Pac. 815. 


9. Joint and Several Liability—Where a 
declaration on a note contained the common 
counts, the note was admissible against one of 
the defendants sued jointly after the quashing 
of the service against the other under the stat- 
ute providing that a note, though joint, creates 
a joint and _ several  liability—Harrison v. 
Thackaberry, Ill., 94 N. E. 172. 


10. Brokers—Contracts.—Like contracts gen- 
erally, a contract appointing an agent to sell 
land is controlled by the parties’ intention, as 
expressed in the agreement.—Hedrick v. Dono- 
van, Ill., 94 N. E. 144. 

ys Implied Contracts.—Before a broker 
can recover for services, he must plead and 
prove a contract of employment.—Kane v. Sher- 
man, N. D., 130 .N. W. 222 

12. Burglary—Elements of Offense.—One 
breaking into mill building with intent to steal 
held guilty of burglary, though there is no per- 
sonalty therein.—Schultz v. State, Neb., 130 N. 
W. 105. 

13. 
burglary 


Home 











~Evidence.—On an information charging 
with the use of nitroglycerine, it is 
necessary to prove such  use.—Morrison v. 
State, Neb., 130 N. W. 293. 

14. Carriers—Burden of Proving Exemption 
from Liability.—A carrier, sued for injury to or 
loss of a shipment, has the purden of establish- 
ing a contract exempting it from risks other 
than those excepted at common law.—Estes v. 
Denver & R. G. R. Co., Colo., 113 Pac. 1005. 

15. Consignor’s Authority.—A live stock 
econsignor is presumptively authorized to bind 
the consignee by the shipment contract.—Klair 
v. Philadelphia, B. & W. R. Co., Del., 78 Atl. 
1085. 

16. 
contract executed in Iowa for transportation 
stock from Iowa to Missouri held governed 
law of lowa.—McKinstry v. Chicago, R. IL & 
Ry. Co., Mo., 1384 S. W. 1061. 

17.——Delivery on Side Track.—A _ railroad 
having placed a freight car on a side track was 
not negligent in failing to keen a watchman at 
the car to protect its contents from possible fire. 





Contracts._-A stipulation in a shipping 
of 
by 
P. 








—Adix v. Chicago & N. W. Ry. Co., Iowa, 130 
N. W. 162. 
18.——Live Stock.—That live stock Was part- 





lv loaded and the remainder placed in the car- 


rier’s pens shows @delivery to it.—Moss v. Mis- 
souri, K. & T. Ry. Co., Mo., 134 S. W. 1070. 
19.——Perishable Freight.—A consignor of 


fruit to his order is bound to have some one at 
destination to receive it.—Ginnochivs-Jones Fruit 
Co. v. Missouri, K. & T. Ry. Co., Mo.. 134 S. W. 
1028. 

20. -Termination of Liability.—The liabil-. 
itv of a carrier held not to terminate until no- 
tice to the consignee, or until after a reason- 
able time to remove the goods.—Podrat v. Nar- 
ragansett Pier R. Co., R. I., 78 Atl. 1041. 
.——-Transportation of Live Stock.—A pro- 
vision in a carrier’s cattle contract that any 
suit for loss or damage should be broucht with- 
in 90 days after the same occurred, and not af- 
terwards, is valid and enforceable.—Adams v. 
Colorado & S. Ry. Co., Colo., 113 Pac. 1010. 

22. Chattel Mortgazes—Assumption by Third 
Person.—The purchaser of mortgaged premises 
who assumes the payment of the mortgage held 
personally responsible.—Hartman vy. Pistorius, 
1l., 94 N. E. 131. 

23. Conspiracy—Acts 











Constituting.—Acts done 
by a combination of persons may be illegal, 
which, if done by an individual would be legal. 
—Baldwin v. Escanaba Liquor Dealers’ Ass’n., 
Mich., 130 N. W. 214. 

24. Constitutional Law—Construction of Con- 

stitutional Provision.—If the meaning of a con- 
stitutional provision is doubtful, a practicable 
construction thereof by the Legislature will be 
followed by the court.—Coyle v. Smith, OkL, 
113 Pac. 944. 
25. Contracts—Consideration.—A promise to 
suppress a criminal prosecution will not support 
a promise to pav money.—Racine-Sattley Mfg. 
Co. v. Pavlicek, N. D., 130 N. W. 228. 

26. Good Will.—One contracting not to en- 
gage in business in competition with a buyer of 
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property held not precluded from lending money 
to others, though they may use it in a competi- 
tive business.—Gallup Electric Light Co. v. Pa- 
cific _ Improvement Co., N. M., 113 Pac. 848. 

27. lllegality.—A party to an illegal con- 
tract cannot come into equity and have the il- 
legal object carried into effect.—Murray v. 
White, Mont., 113 Pac. 754. 








parties to a contract, some of its provisions 
may relate solely and separately to one of the 
parties and others to another party.—Pettit v. 
Forsyth, Cal., 113 Pac. 892. 

29. Persons Entitled to Sue.—A person for 
whose benefit a contract has been entered into 
may maintain an action on the contract.—Hart- 
man vy. Pistorius, Ill, 94 N. E. 131. 

30.——Signing Without Reading.—One who 
signs a written contract, refusing to read it, 
2annot say that he did not know its contents 
and is bound by its terms.—J. I. Case Thresh- 
ing Mach. Co. v. Mattingly, Ky., 134 S. W. 1131. 

31. Corporations—Appearance.—The appear- 
ance of a corporation by attorney precludes it 
from denying its existence.—Hammar ev. t 
Louis Motor Carriage Co., Mo., 134 S. W. 1060. 

32.——Mechaniecs’ Lie of a mechan- 
ic’s lien to the directors of one corporation held 
to charge another corporation having the same 
directors with notice of the lien.—First Nat. 
Bank v. Chowning Electric Co., Ky., 134 S. W. 
1156. 

33.———Mortgage.—A mortgage of a corpora- 
tion to a director held not fraudulent as against 
unsecured creditors of the corporation.—Harle- 
Haas Drug ,Co. v. Rogers Drug Co., Wyo., 113 
Pac. 791. 

34. Damages—Torts.—A wrongdoer is liable 
for all injuries directly resulting from the 
wrongful act, whether or not they could have 
been foreseen, if they are the natural conse- 
quences of the wrongful act.—South Side Realty 
Co. v. St. Louis & S. F. R. Co., Mo., 134.8. W. 
1034. 

35. Death—Contributory Negligence.—W here 
the person injured is dead, the jury should be 
allowed a wider latitude in determining the 
question of contributory negligence.—Braun v. 
Buffalo General Electric Co., N. Y., 94 N. E. 206. 

36. Damages.—In a suit by a widow to re- 
cover under the mining act for death of a miner, 
the jury may consider whether decedent left 
any children.—Cook v. Big Muddy-Carterville 
Mining Co., Ill., 94 N. E. 90 

37. Dedication—Plats.—A plat made, certified, 
acknowledged, and recorded in conformity to 
the statute held to operate as a conveyance to 
the city of the streets noted thereon.—People v. 
Ricketts, Ill., 94 N. E. 71 

38. Deeds—Burden of Showing Fraud.—In an 
action to set aside a conveyance for fraud by 
one occupying a fiduciary relation, the burden 
is upon such person to show that he acted with 
the utmost good faith.—Moneta v. Hoffman, II1., 
94 N. E. 72. 

39.——Duress.—Threats of criminal ~rosecu- 
tion held not to constitute duress, when neither 
warrant has been issued nor proceedings com- 
menced.—Huston y. Smith, Ill, 94 N. E. 63 
.—Quitclaims.—A quitclaim deed gives no 
better title than the grantor had.—Shelton v. 
Horrell, Mo., 134 S. W. 988. n 

41. Depositions—<Alteration by Witness.—A 
witness whose testimony is taken by deposition 
is entitled to make an addition to one of his 
answers after the testimony has been written 
out, but before it is signed and sworn to.—Har- 
rison v. Thackaberry, Ill., 94 N. E 

42. Motive of Litigant.—A PA ang of the 
peace, notary, or special commissioner, charged 
with the duty of taking depositions, may not 
determine the good faith of the action before 
compelling a witness to testify, or proceeding 
against him for refusal to answer competent 
questions.—Ex parte Brockman, Mo., 134 S. W. 
977. 

43. Descent and Distribution—Title of Heirs. 
—Heirs have no greater rights in respect to 
land conveyed bv the intestate than intestate 
would have if livi i Stubbings, 
Ill., 94 N. E. 54. 

44. Divorece—Cruelty.—Phvsical violence is 
not essential to extreme eruelty.—Root v. Root, 
Mich., 130 N. W. 194. 

45. Divis‘on of Property.—Property accu- 
mulated by joint efforts of both parties may be 






































adjudged the property of the husband with per- 
manent alimony to the wi Myers, 
Neb., 130 N. W. 254. 

46. Fees of Wife’s Attorneys.—A husband 
held liable for services of an attorney in pre- 
paring the defense to his cross-bill for divorce, 
though the action was dismissed by the par- 
ties —Read & Read y. Dickinson, lowa, 130 N. 
W. 160. 

47. Offer of Reconciliation.—An offer of re- 
conciliation by a husband cannot be made on 
condition that the wife convey to him her sep- 
arate property.—Hunt v. Hunt, Fla., 54 So. 390. 

48. Dower—Property Subject.—Where, pend- 
ing condemnation proceedings, a common-law 
wife of a former owner intervened and there 
was a settlément, held, that the wife had dow- 
er in the fund arising from the settlement.— 
Lavery v. Hutchinson, Il, 94 N. E. 6. 

49. Rights of Widow.—The owner of a 
dower estate may by an arrangement with the 
heirs receive portions of the rent for her dower 
not assigned.—Kepcha v. Lowman, Ill. 94 N. E. 
102. 

50. Easements—Right of Way.—An easement 
in a way to a public street held not to give an 
owner a right to have the land beneath the sur- 
face of the way remain unused.—Kendall v. 
Hardy, Mass., 94 N. E. 254. 

51. Electricity—Duty of Light Company.—An 
electric light company held bound to use the 
highest practicable care and skill to insulate 
its wires at a place where a lineman of another 
company gg required to work.—Bowling Green 
G aslight Co. Dean’s Ex’x., Ky., 134 S. W. 1115. 

52.- Sestins nee.—An electric company held 
not excused from exercising reasonable care to 
maintain proper insulation on the ground of 
expense.—Braun v. Buffalo General Electric Co., 
N. Y., 94 N. E. 206 

53. Eminent Domain—Construction of Stat- 
utes conferring power of eminent do- 
main are to be strictly construed against the 
donee.—Clark v. Coburn, Me., 78 Atl. 1107. 

54.——Railroad’s Use of Street.—An abutter 
has a right of action for interference with his 
ingress and egress caused by a railroad com- 
pany’s noncompliance with an ordinance or 
maintenance of a nuisance in using a street.— 
Chesapeake & O. Ry. Co. v. Stein, Ky., 134 8S. 
W. 1169. 

55. Equity—Jurisdiction.—Where the subject- 
matter of a suit is wholy foreign to eqaity jur- 
isdiction, defendant’s failure to object will not 
confer it.—Phillips v. Benfield, Tll., 94 N. E. 86. 

56.— Laches.—Equitable relief will not be 
barred by laches where the injured person was 
ignorant of the fraud for which the relief is 
as sked.—Moneta v. Hoffman, Ill., 94 N. E. 72. 

57.- Maxims.—Where plaintiff seeks equit- 
able relief in having a deed adjudged a mort- 
gage, he must show a willingness to do equity 
by paving the Jmorteage debt.—Kinney v. Smith, 
Or., 113 Pac. 854. 

58. Estoppel— Zqual Means of Knowledge.— 
There can be no estoppel where both parties 
have equal means of ascertaining the truth of a 
particular fact.—Geisendorff v. Cobbs, Ind., 94 
N 
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59.——Recitals in Bonds.—Both parties to a 
bond are estopped to deny any recited fact 
therein, in order to avoid liability.—City of 
Summit v. Coletta, N. J., 78 Atl. 1047 

60. Evidenre—Basis for Testimony.—An ex- 
perienced cattleman could testify to a decline 
in the price of cattle at a certain place during 
their delayed transportation, through informa- 
tion acquired from public market reports and 
prices current.—Estes v. Denver & R. G. R. Co., 
Colo., 113 Pac. 1005. 

61.——Compelling Production of Document.— 
Where a party calls for a paper, and inspects 
it, it is thereby made evidence for, but not 
against, the party who produces it.—Boyle v. 
3oston Elevated Ry. Co., Mass., 94 N. E. 247. 

62. —Declarations by Agent.—Generally an 
agent’s declaration is admissible against his 
principal only when made’‘in performing an act 
within the -cope of his authoritv.—Klair v. 
ree. B. & W. R. Co., Del., 78 Atl. 1085. 

——Judicial Notice—The Supreme _ Court 

will “take judicial notice that the sale of swamp 
and overflowed lands belonging to the state has 
for years received the attention of the Legis- 
lature.—Jordan v. McClure Lumber Co., Ala., 
54 So. 415. 
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64.——Opinions.—A physician held entitled to 
give his opinion as to how long the pains a 
person has suffered since an injury will con- 
tinue.—Cross v. City of Syracuse, N. Y., 94 N. 
E. 184. 

65.——Payment.—Against a stranger. a re- 
ceipt is incompetent evidence of the payment 
acknowledged therein.—Doherty v. Doherty, 
Mo., 134 S. W. 1112. 

66. Exeecutors and Administrators—Claims.— 
An executor or administrator can settle or com- 
promise claims for the estate, and a settlement 
made by him ean be set aside only for bad faith 
or fraud.—Scully v. Scully, N. Y., 94 N. E. 195. 

67.——Right to Compensation.—An attorney 
employed by an administrator held not to for- 
feit his right to compensation merely because 
he represented the administrator and his wife 
in presenting a claim against decedent’s estate. 

Goodman vy. Griffith, Mo., 134 S. W. 1051. 

68. Fixtures—Intent of Owner.—The true test 
of the character of an improvement is the in- 
tent of the owner of the real estate to incor- 
porate or not to incorporate permanently as a 
part of the realty.—Armstrong Cork Co. v. Mer- 
chants’ Refrigerating Co., C. C. A., 184 Fed. 199. 

59. Fraud—Misrepresentation.—A landowner 
as a general rule is not liable for a misrepre- 
sentation made in an effort to sell his land.— 
Dresher v. Becker, Neb., 130 N. W. 275. 

70.—Presumptions.—A court of equity can- 
not presume that corporate officers were guilty 
of fraud as to a matter capable of explanation. 
—Niles v. United States Ozocerite Co., Utah, 113 
Pac. 10388 

ti Frauds, Statute of—Part Payment.—The 
part payment.required by the statute of frauds 
is an unconditional transfer to the seller, which 
the latter unconditionally accepts in discharge 
of the purchase price.—Leonard v. Roth, Mich., 
130 N. W. 208. 

- Sale of Land.—A contract for the sale 





is enforceable under the statute of 
against the vendee, though signed only 
by the vendor.—Evans v. Stratton, Ky., 134 S. 


72.——Sale of Standing Timber.—Where stand- 
ing timber is not sold for immediate severance 
from the scil, title thereto can only be passed 
by some writing signed by the seller and de- 
livered to the purchaser. vat. Bank of 
Ashland v. Rouse, Ky., i34 Ss. W. 1121. 

74. Fraudulent Conv eynances—Subsequent Cred- 
itors.—A conveyance may be fraudulent as to 
subsequent as well as existing creditors, if so 
intended. Burke v. Dorey, Mass., 94 N. E. 291. 

75. Gifts—Delivery _—Delivery of the res of 
a gift to a third person as agent or trustee for 
the donee held sufficient - create a valid gift. 
—Jones v. Nicholas. Iowa, 130 N. W. 125. 

76. Guaranty—Liability of Guarantor.—An 
unconditional guaranty of the payment of rent 
bound: tI guarantor primarily, permitting the 
landlord to ‘proceed directly against him on the 
tenant’s default.—Hecht v. Acme Coal Co., Wyo., 
113 Pac. 786. 

y iy Homesteand—Persons Entitled—A bona 
fide housekeeper who acquires an interest in 
land bv descent has a reasonable time after his 
incestor’s death to have his share set apart as 
a homestead.—Robinson v. Robinson, Ky., 134 
Ss. W. .1130. 

78, Homicide—Murder.—Though the discharge 
of a gun, resulting in another’s death, was ac- 
cidental, accused was guilty of murder, where 
such discharge was caused by his attempt to 
commit a felonions homicide.—Bradbury v. 
State, Ala., 54 So. 431. 

79. Husband and Wife—Antenuptial.—In de- 
termining the reasonableness of an antenuptial 
contract, the interests of the then living chil- 
dren should be considered.—In re Hubinger’s 
Estate, Iowa, 130 N. W. 155. 

80,.—_Estates in Entirety.—Estates by the en- 
tirety in personal property exist as at common 
law, unaffected by the married -— stat- 
utes.—Craig v. Bradie y, Mo.. 134 S. W. 1081. 

$1. Iniunection-—Counsel Fees as Damages.— 
Counsel fees may not be recovered as an ele- 
ment of damages by one who has successfully 
resisted an injunction.—Atchison. T. & S. F. 
Ry. Co. v. Citizens’ Traction & Power Co., N. 
M., 113 Pac. 813. 

°. Interstate Commerce—State Regulation of 
Railroad.—A state is not precluded bv the fed- 














eral Constitution from requiring railroads en- 
gaged in intrastate commerce to equip their 
cars with safety appliances.—Luken v. Lake 
Shore & M. S. Ry. Co., Ill., 94 N. E. 175. 

83. Intoxicating Liquors—Injunction.—Equity 
can enjoin violation by railroad corporation of 
Laws, forbidding drinking of liquor on railroad 
trains.—State v. Chicago, B. & Q. R. Co., Neb., 
130 N. W. 295. ‘a 

84. Judgment—Collateral Attack.—A judg- 
ment can only be attacked collaterally by the 
oo itself.—Sielbeck v. Grothman, IIL, 94 N. 
E. 67. 


85. Landlord and Tenant—Liability for Rent. 
—Liability for a month’s rent due the first of 
the month in advance for premises used for 
Saloon purposes is not affected by expiration of 
the saloon license on the ninth.—Hecht v. Acme 
Coal Co., Wyo., 113 Pac. 786. 

86. Libel and Slander—Ambiguous Language. 
—Where libelous language is ambiguous, the 
meaning ascribed thereto by piaintiff in his 
petition is binding on him.—Patterson v. Evans, 
Mo., 134 S. W. 1030. 

87. Infants.—To falsely charge an infant 
of tender years with being afflicted with a 
loathsome disease or with a private and hu- 
miliating physical malformation is libelous.— 
Munden vy. Harris, Mo., 134 S. W. 1076. 

88. Limitation of Actions—Guardian and 
Ward.—Since the husband of a female ward 
was entitled to demand and receive the balance 
of money due her from the guardian immediate- 
ly on marriage, her coverture was no bar to 
limitations against their right to an accounting. 
—Mouser v. Nunn, Ky., 134 S. W. 

89. Master and Servant— Assumed Risk.—A 
switchman does not assume the risk of injury 
from the violation by the railroad company of 
Laws, requiring automatic couplers. Luken v. 
“"¥ Shore & M. S. Ry. Co.. Ill, 94 N. E. 175. 
.——Assumption of Risk.—Where a master 
me servant have equal knowledge or means of 
knowledge of defects in machinery, the servant 
assumes the risk.—Southern Turpentine Co. v. 
Douglas, Fla., 54 So. 385. 

91.——Injury to Servant.—Where the supports 
for a seaffolding were planned and constructed 
by employees, the master at common law was 
not liable for the death of an emplovee caused 
by the ogee of a support.—Gombert v. Mc- 
Kay, N. Y., 94 N. E.° 186. 

92. Knowledge of Defective Machinery.—In 
order to show constructive knowledge on the 
part of the master, it is necessary to show, not 
only that defect could have been discovered by 
a reasonably careful inspection, but that the 
master had an opportunity in the exercise of 
reasonable diligence to have made such an in- 
spection.—Hope v. Natchez, C. & M. R. Co., Miss., 
54 So. 369. 

93. Mechanties’ Liens—Fnforcement.—Person- 
al property is not liable for a mechanic’s lien. 
—Armstrong Cork Co. v. Merchants’ Refrigerat- 
ing Co., C. C. A., 184 Fed. 199. 

94. Money Paid—Action to Recover.—A credi- 
tor for whose benefit money was paid by the 
debtor to a third party held entitled to sue to 
compel payment thereof.—Beymer v. Monarch, 
Idaho, 113 Pae. 739. 

95. Mertgages—Parties Bound.—An heir ac- 
knowledging a mortgage to secure debts con- 
tracted for the benefit of all the heirs held li- 
able for a pro rata share of the indebtedness.— 
Kenrncha v. Lowman, IIl., 94 N. E. 

96.——-Rule of Construction.—The courts are 
inclined to construe an instrument a mortgage 
if upon the evidence there is any doubt as to 
whether it was intended as a conditional sale 
or a mortgage.—Kinney v. Smith, Or., 113 Pac. 
854. 

97. Surplusage.—The insertion in a mort- 
rage of the names of the grantors in the haben- 
dum, and as covenantee in the covenants, is a 
clerical error, and the same will be rejected as 
surplusage.—Perley v. Woodbury, N. H., 78 Atl. 
1073. 

98. Municipal Corporations—t tra Vires Acts. 
—A town held not entitled to recover land con- 
veved in aid of a manufacturing enterprise. be- 
cause the conveyance was ultra vires.—Green 
River Chemical Co. v. Board of Trustees of 
Town of Rockport, Ky., 134 S. W. 1164. 

99. Validity of Ordinance.—An ordinance 
containing valid and void provisions will be up- 
held as to the valid provisions if they are in- 
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Sopendent of the void provisions. —Zimmerer y. 

Stuart, Neb., 130 N. W. 300. 

100. Navigable Waters—Land Under Water. 
—The common-law rules as to riparian rights 
necessarily apply imperfectly to the large nav- 
igable rivers and bodies of water in this coun- 





try.—Fulton Light, Heat and Power Co. v. State, 
N.. ¥., 94 N. EB. 199. 

101. Title to Bed.—After the Revolution, 
the title to the beds of all waters navigable in 


































































fact was in the states in trust, which title con- 
tinued after the adoption of the federal Con- 
sStitution.—Wilton v. Van Hessen, Ill, 94 N. E. 
134. . 

102. Negligence—Intentional Wrongdoing.— 
A distinction exists between ordinary and in- 
tentional wrongdoing, in that when willfulness 
enters negligence steps out; the former being 
charé acterized by advertence and the latter by 
inadvertenc -Christy v. Butcher, Mo., 134 S. W. 
1058 

103. Proximate Cause.—Though in general, 
it must appear that an injury is the natural and 
probable consequence of the negligence or 
wrongful act, it is not necessary that the par- 
ticular injury should have been foreseen, in or- 
der to render the injury the proximate result 
of the negligence.—Pulaski Gas Light Co. v. 
McC -—-~ Ark Ss. W. 1189. 

10 I —FEvidence.—A receipt is prima 
ig evidence of the payment therein recited, 
and, when uncontradicted, is conclusive.—Gor d- 
man v. Griffith, Mo., 184 8S. W. 1051. 

105. Principal and Agent— Fraud of Acent.— 
A principal, defrauded by his agent pretend- 
ing to have i 1m for property than 
he actually ove the di rence, 
though retain ty Wats . Bay- 
liss, Wash., ac. r 

106 Interest of Agent An a 
deal with the principal's property f 
advantag without the principal’ 

—Moneta v. Hoffman, Ill., 94 N. E. , 

107 Principal and Surety Action Against 
Surety. In assumpsit on a note against a sure- 
ty, defendant is entitlec prove an extension 
of time by the creditor inst the maker with- 
out h surety’s consent der : issue 

Harrison v. Th: bei 1] 72 

108.——Dischar of Surety.- held 
not discharged from liabilit hbecaus of the 
mere failure of the creditor to diligently enforce 
the performance of covenants and conditions in 
the mortgage executed by the debtor Berman 
Vv. Loan & Savings Ass'n., Md., 78 Atl. 1104. 

Railroads—Crossing Accidents.—A_per- 
son approaching a railroad crossing Where 
trains conld not be seen wntil the cro ng was 
practically reached held entitled to on the 
giving of warning signals Iilinois Cent. R. Co. 
v. Mos dm’r., Ky.. 134 S. W. 1122 

110 Heating Depot.- Apres ty A that a 
passenger could have caught a cold om other 
causes than the condition of ectentanis writ- 
ing room held not to nt a finding that the 
cold resulted from the can alleged.—Craw ford 
v. Maine Cent. R. R., N. H., 78 Atl. 1078. 

111. Reeceivers—Gronnds of Appointment.—A 
federal court of equity has no jurisdiction at 
the instance of a simple contract creditor, whose 
claim has not been reduced to judgment, to ap- 
point a receiver for pronerty on which he as- 
serts no specifie lien Maxwell v. MeDaniels, C. 

311 

in Receivership Proceedings. 
vy a receiver of a federal court 
er from interfering with his 
‘opert whether situated with- 
district or in another district of the same 
. may be by petition in the suit 
in which he was appointed, although the pro- 
posed defendant is not a partv to snch suit, 
when his ri “hts ean be as fully protected in 
su proceedi as in a separate suit, which is 
a matter to be determined by the court in the 
exercise of it discretion.—City of Shelbyville, 

Ky., v. Glover, C. C. A., 184 Fed. 234. 

113. Sales—Breach of Warranty.—A buyer, on 
breach of warranty, may refuse to accept the 
goods, or ac pt them and sue for the d« mages. 
—North Alaska Imon Co. v. Hobbs, Wall & 
Co., Cal., 113 Pa 870. 

114. Tm plied Warranty.—-A manufacturer 








contracting to supply an article for a particu- 
lar purpose held to impliedly warrant that it is 
fit for such purpose.—Commercial Realty & 
Construction Co. v. Dorsey, Md., 78 Atl. 1099. 























115. Signatures—By Hand of Another.—An 
act done by one in the presence of another and 
at his direction is his direct act.—Pierce  y. 
Dekle, Fla., 54 So. 389. 

116. Specific Performance—Sale of Land.—A 
vendor not having agreed to furnish an ab- 
stract prior to the date fixed for closin his 
failure to do so preventing the vendee from 
borrowing the consideration was no excuse for 
her inability to perform.—Wood y. Sheffer, IIL, 
94 N. E. 24. 

117. Taxation—Costs Incurred in Sale of 
Property.—A nonresident, who pays illegal 


charges to prevent the sale of his land for non- 


payment of taxes, may recover the same in as- 
sumpsit against the tax collector.—Eaton v. 
Noyes, N. H., 78 Atl. 1080. 














118.——Exemption from Taxation.—Exemp- 
tions from taxation held not extended by ju- 
dicial construction.—LBoard of Directors of Stin- 
son Memorial Library v. Board of Review of 
Union County, Ill., 94 N. E. 153. 

119.——Exemptions.—All doubts arising from 
the construction of language exempting proper- 
ty from taxation will be resolved against the 
exemption.—People v. Pennett edical College, 
fll., 94 N. E. 110. 

120.—Place of Taxation.—Municipalities, be- 
ing creatures of the Le ature, cannot enlarge 
their boundaries or taxing jurisdictions by mere 
user.—Inhabitants of Eden v. Pineo, Me., 78 
1126. 

121. Trial—Instruction Any error in an in- 
struction is harmless, where any tenden to 
mislead was removed by an immediately follow- 
ing instruction.—Wilkinson v. Service, Iil., 94 
N. E. 59. 

122.——Instruction to Jury —The unnecessar 
repetition of substantially the same mat in 





different instructions is a practice that 
commended.—Modern Woodmen of 

Ind., 94 N. E. 228 

Directed Verdict.— 





be America 
v. Kincheloe, 
99 


-The court on 














Lave 
tion for a directed verdict wil not weigh 
evidence.—Vaughn v. Chicago Junction R Co., 
Il., 94 N. EB. 40. 

124 Directed Verdict.—To authorize a di- 
rected verdict for defendant, it must appear that 
admitting plaintiff’s testimon to be true, and 
every inference fairly deducible therefrom, he 
has failed to support his cause of action Cin- 
etanat?. X. O & T. BP. Ry. Co. v. Rue, Ky., 

S. W. 1144. 

125. Trusts— P ower of Sale Executors wi 

the power of sale, having failed to qualify, held 





not entitled to sain a sale of the real estate as 
trustees.—Frackelton v. Masters, Ill, 94 N. E. 
124. 

126.—Resulting Trusts A resulting trust is 


created by imhplicati« n of law from the acts of 
the parties and must arise, if ever, at the time 
of the conveyance.—Wells v. Messenger, Il, 94 
rok. 





; Sale of Trust Property.—The court 
should not ratify a sale made by a trustee in 
misapprehension of his duties, where loss re- 
sults.— Neale vy. Peverley, Md., 78 Atl. 1102. 

128. Vendor and Purchaser—Contracts to 
Convey.—A contract to convey need not so de- 
scribe tne land as to admit no doubt as to its 


identity, which can be established 
evidence.—Hedrick v. Donovan, TIL... 

129.——-False Representations.—A 
sentation made concerning the 
thing which a person avrees 
then to sell may be actionable Hotehkiss v. 
Bon Air Coal & Iron Co., Me., 78 Atl. 1108. 

130. Waters and Water Courses—Interference 
With.—No one can materially interfere with 
the waters of runnine streams in such a way 
as to invade the rights of others, such interfer- 
ence being per se a nuisance.—South Side Real- 
tv Co. v. St. Louis & S. F. R. Co., Mo., 134 § 
W. 1034. 

131. Wilis—Certaintv. 
has the power of withdrawing a subject of a 
bequest so as to defeat a subsequent disposi- 
tion, the latter disposition is void for uncertain- 
ty.—Wilce v. Van Anden, Ill., 94 N. E. 42. 

122 ———Presumption Against Intestacy.—The 
presumption against intestacy has no place in 
the construction of 9a will if the words, used 
are clearly referable to other the 
pronrerty omitted.—Buckley v. 13 
S. W. 1139. 


by extrinsic 
94 N: BE. 144. 
fal repre- 
qualities of a 
first to bu and 


se 














Where the first taker 


subjects than 
Ky., 


Hogan, 








veneer ¢ 








CENTRAL LAW JOURNAL. 





Central Law Journal. 


A LEGAL WEEKLY NEWSPAPER. 





Published by 


Central Law Journal Company, 
420 MARKET STREKT, ST. LOUIS, MO. 


To whom all communications should be ad- 
dressed. 

Subscription price, Five Dollars per annum, 
in advance. Subscription price, including two 
binders for holding two volumes, saving the 
necessity for binding in book form, Six Dollars. 
Single numbers, Twenty-five Cents. 





Copyright, 1911, by Cehtral Law Journal Co. 
Entered at the Post Office, St. Louis, Mo., as 
second class matter. 





NEEDHAM C. COLLIER, Eprtor-1n-CuHuzr. 
ALEXANDER H. ROBBINS, Manacrtnc Eptor. 








CONTENTS. 


EDITORIAL. 

Compelling a Corporate Officer to Produce 
Official Records in His Custody Which 
May Incriminate Him ‘icnhsespietdimtaaatelbelainades 19 

NOTES OF IMPORTANT DECISIONS. 


Interstate Commerce—The Right of a State 


to Control Its Highways.... ae we Ro ge 
LEADING ARTICLE. 

Review of the Opinions of the Supreme 
Court of the United States in the Stan- 
dard Oil and Tobacco Cases. By Albert 
H. Walker Z init daiadiialaitiehihaa: ecg. AA 

LEADING CASE. 

Acts Done Virtute Officii and Those Colore 
Officii, with Respect to Liability Upon Of- 
eial Bonds. Inman y. Sherrill et al. May 
9, 1911, (with note) Ee OE TR 

BOOKS RECEIVED Pine RATES Ree ST. 32 

HUMOR OF THE LAW....... 32 


WEEKLY DIGEST OF CURRENT OPINIONS. 33 





University of Michigan. 


Three years course leading to the degree of 
LL. B. The degree of Juris Doctor (J. D.) open 
to graduates of approved universities and col- 
leges. Regular session October to June Iinclu- 
sive. Credit towards either degree may be ob- 
tained through work in the summer session of 
ten weeks. Law library of about 30,000 volumes. 
For announcements address, 


DEAN, DEPARTMENT OF LAW, 








= —ao 


A Digest of the Latest 


Decisions from Y our State 
and all other states as well 


It Carries the Key-Number System 
of Uniform Section Numbers 


It is the Current Supplement to the 
Decennial and American Digests 


It Supplements Y our Own State Digest 


Monthly Advance Sheets of the 


American Digest 
Key-Number Series 


for $4 a Year 








West Publishing Co., St. Paul, Minn 














University of Michigan, Box X, Aun Arbor, Mich. 








—_ 
C8061b 
LEGAL DIRECTORY. 
CALITORNIA. 
Long Beach ° ‘ ‘ Thos. A. Sherwood 
ILLINOIS. : 


Peoria. . ° Henry C. Fuller 
IOWA. 


Webster City. ° : - Wesley Martin 


MASSACHUSETTS. 
Boston (28 School 8t.: ‘ J. W. Pickering 
MISSOURI. 


Liberty. ‘ . ° Fe . D. G Allen 
TEXAS. 


Fort Worth. ° ° - Jehan L. Poulter 
American Natl. Bank Bldg. Civil and Commer- 
cial Practice. 





Salesmen Wanted! 
We could use a few more salesmen to sell 
the Central Law Journal. 
Lawyers often succeed in this kind of work. 
CENTRAL LAW JOURNAL COMPANY, 
420 Market Ot. St. Leuls, Me. 


PIES ee ons PPS MYER I 











CENTRAL LAW JOURNAL. 














South Dakota Corporations 


__ The incorporation laws of this State are hberal and fair. The expense is small. Lia- 
bility of stockholders is limited. This firm is giving special attention to the incorporation 
of corporations and to the law governing -them. 


Business sent to this office will be given prompt attention. 


BOUCHER, O'BRIEN, JOHNSON & AULDRIDGE, Pierre, South Dakota 


Rooms 1 and 2 Pierre St. Block, over Plerre Banking & Trust Co. 
L. T. BOUCHER; HARRY O'BRIEN; R. C. JOHNSON, Attorney-General; T. F. AULDRIDGE 








NO TAXES HERE INCORPORATE UNDER ARIZONA LAWS. 


Most liberal Corporation Laws in the United States. No franchise or annual Tax. 
Private property exempt from all corporate debts. Legislature cannot repeal your char- 
ter. Keep offices and do business anywhere. “Daggs on How to Run a Corporation” free 
to companies incorporated through us. This is a well bound law book of five hundred 
pages. It tells just what to do and how to do it. Also investigate our “Universal Cor- 
porate Record.” Four books in one. No other like it. Free to companies incorporated 
through us if requested. Fee very small. Write for free booklet, codified and annotat- 
ed corporation laws and other information before incorporating. 


References: Union Bank & Trust Co., The Western Investment Co., Phoenix. 


Arizona Corporation Charter Guarantee Co. 
Room 318 National Bank of Arizona Bldg. 
PHOENIX, ARIZ. 


M. R. DAGGS, President P. H. HAYES, Vice-Pres. W. E. MILLIGAN) Secretary 
ATTORNEYS AT LAW 











Lest You Forget 


the fact that you are reading the best law journal in the 
United States, pardon us for calling attention occasionally to 
letters like the following: 





WOOD, HENDERSON & WOOD 
Hot Springs, Ark. 
February 1, 1910. 
Central Law Journal Co.: 

I take occasion to say that I have been a subscriber to the 
Central Law Journal for a number of years and have the entire set. 
I consider it a very valuable journal and expect to continue a sub- 
scriber as long as I practice law. 

Respectfully, 
J. P. HDNDBRSON. 











Price $5.00 Per Annum 


Central Law Journal Company, 
420 Market Street, ST. LOUIS, MO. 














WIiIAA 











ash aaa 





CENTRAL LAW JOURNAL. 














THE BEST FORM BOOK ON FIRST PLEADINGS 


(iregory's 
Common Law Declarations 


GEORGE C. GREGORY, 


of the Richmond (Va.) Bar 





Deposition of a ‘Practicing Lawyer” On Behalf 
of this Work 


Q. What pleading gives you the most trouble? 

A. My declaration, of course. 

Q. How often have you been thrown out of court or limited in 
your recovery or greatly delayed in the hearing of your case by un- 
fortunate errors in your petition? 

A. Not a few times, I am sorry to say. 

Q. Did you know that there was a work that would have saved 
you these mistakes ? 


A. No; what book is it? I should certainly like to have it. 

Q. That book is Gregory’s Common Law Declarations, con- 
taining 109 complete forms ior beginning an action at law and cover- 
ing fully every point from parties to the prayer for relief. Don’t you 
think such a book would be useful to you? 

A. I think it would be absolutely necessary, provided I could 
rely on each form. 

Q. Every form in this work is sanctioned by several authorities 
cited in a note thereto. Is this sufficient? 

A. Certainly. And you may send mea copy of this work with bill 
therefor bv the first mail out of St. Louis. 





226 Pages Bound in Sheep, Price, $3.00 Delivered Free 





Central Law Journal Co. 
420 Market Street, St. Louis, Mo. 


BH 

4 

; 

i 

i 

j 

| 

1 

i 

| 

1 

: 

fl 

| 

| 
e 

q 

















CENTRAL LAW JOURNAL. 








“The Lawyers’ Friend” 


BARGAINS 


GOOD, SOUND, 


Write for price where same is not given. 
pay freight on bills amounting to $100.00 or 


American Digest, 1897 to 1906, inel., 20 
vols.; nearly new $ 30.00 

American Decisions, 100 vols 

American Reports, 60 vols 

Rapalje’s Digest of same, 3 vols 

American State Reports, 137 vols.... 

Greens’ A. S. R. Digest, 4 vols iaetnaah 

A. & E. Ency. of Law, 1st Ed.. 31 vols 25.00 

A. & E. Ency of Law, 1st Ed., 29 vols 20.00 

A. & E. Ency. of Law, 2nd Ed., 32 vols.. 75.00 

Same with supplement, 5 vols 95.00 


American Negligence Cases, 16 vols. and 
American Negligence Reports, 16 vols.. 


Ballard’s Annual of Real Property, 11 
EE Cone ; ; sosatle . $3.00 
Bennett's Fire Insurance Cases, 5 vols 5.00 
Century Digest, 50 vols pees 
California Reports, 63 vols. to the Pa- 
cific Reporter : 100.00 
Current Law, 15 vols ; ; eas 60.00 
District of Columbia Digest (Maupin) 
Ency. of Evidence, 14 vols. and 1910 Sup- 
plement ........... meennaties 65.00 
Ency. of Forms, 18 vols , 36.00 
Ency. of Pleading and Practice, 23 vols 46.00 
Same with supplement, 4 vols ited See 
English Ruling Cases, Single volume edi- 
tion, 27 vols, buckram: good as new 65.00 
Federal Reporter, 185 vols 
Federal Reporter Digest, 7 vols 
KANSAS. 
Reports, new or second-hand. 
i RR. A. % wvoils.. 
L. R. A., 70 vols., extra annotated 
L. R. A. Digest, 3 vols., 1 to 70 
L. R. A. Index Digest, 2 vols. of 1 to 60. 
L. R. A., New Series, 31 vols. and Di- 
gest of 1 to 24 
MINNESOTA. 
Reports, 25 vols. to N. W. Single Vol- 
ume Edition , ; 
Municipal Corporation Cases, Annotat- 
SE TN MII... nccnaceseneniranccnniphnasndidenaracscidaanenaiebenins 10.00 
MICHIGAN. 
Reports, 40 vols. and Chancery, 4 vols. 
. & ee Seeenene se 60.00 


We have a long list of choice second-hand text books and other law books. 


second-hand list, and write us for any book 


FOR JULY 


SECOND-HAND 
Prices are net cash with order, except we will 
more, 
MISSOURI SUPREME COURT 
OF APPEAL. 
Reports, Full 
New or second-hand 


NEBRASKA. 
Reports, 85 vols a 
N. E. Reporter, 94 vols 
N. E. Digest, 3 vols. of 1 to 
N. W. Digest, 1 vol. of 51 


COURT & 


set or up to the S. W. 


90.00 
50 
to 60 
NEW YORK COMMON PLEAS. 
E. D. Smith, 4 vols 
Hilton, 2 vols...... 
Daly, 2 vols...... 


NEW YORK COMMON LAW. 
80 vols. in 17 and Digest, 1 
Hill, 7 vols...... 2.50 


vol 


NEW YORK CRIMINAL LAW. 
Parker, 6 vols ; 
Disney, vol. 1, “Ohio” 
Handy, 2 vols. in 1, “Ohio” 
Rapalje’s & Mack's Railway 

vols. 


4.00 
1.00 
1.00 
Digest, § 
ehisaieeeis 12.00 
RHODE ISLAND. 
Reports, vols. 15 to 28 
Southern Reporter Digest, 1 
to 15 : : 
S. W. Reporter, vols. 1 to 71, incl.; vols. 
20 to 36, incl.; 49, incl.; 
59, 62, 87, 88, 


28.00 
vol. of 1 
eae 5.00 
vols.°42 to 57, 
104-105-106. 


TEXAS SUPREME COURT. 


Full set or up to the S. W., new 


APPEALS. 
to 12, 


TEXAS CIVIL 
36 vols., new; vols. 1 
second-hand 


inel., and 21 


TEXAS APPEALS, 
Full set or up 
second-hand 


CRIMINAL. 


to the S. W.; new or 


WISCONSIN. 
Reports, 45 vols. and 
a, Ws Seaway ale el 
Iowa Reports, 144 vols. and Morris & 
Green, 5 vols. . : 
Iowa Digest (McClain) 


to 
70.00 


Pinney, 3 vols. 


‘ . 175.00 
4 vols., 1908 20.00 


Send for our 
wanted, new or second-hand, 





VERNON LAW BOOK COMPANY, 


Kansas City, Mo. 





In writing Advertisers, please mention the Central Law Journal. 








